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STATE OF MINNESOTA
BOARD ON JUDICIAL STANDARDS HEARING PA
Al14-1871

Inquiry into the Conduct of The
Honorable Alan F. Pendleton

On October 07, 2014, the Board on Judicial Standards (board) filed,
under Rule 8(2)(4), Rules of Board on Judicial Standards (RBJS), a formal

complaint against respondent Alan F. Pendleton, Judge of District Court.

Respondent’s written response to the complaint was filed on October 29,

2014, By orders dated November 12, 2014, and January 6, 2015, the
Minnesota Supreme Court assigned the undersigned three-person panel to
conduct a hearing on the charges contained in the formal complaint. The

public hearing took place on January 22, 2015. William J. Egan and Aaron

" Mills Scott of Oppenheimer, Wolff & Donnelly, LLP, appeared on behalf of

the Board. Judge Pendleton was pfesent throughout the hearing and was

represented by Douglas A. Kelley and Steven E. Wolter of Kelley, Wolter &
Scott, PA. The parties submitted written post-hearing briefs and proposed
findings of fact, conclusions of law and recommendations on February 23,

2015. The record closed on March 2, 2015, upon the parties’ submission of
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post-hearing reply briefs. Having duly considered the testimony presented,
the exhibits received, and the posthearing submissions solicited \from the
parties, the panel submits the following’ Findings of Fact, Conclusions, and

Recommendations for Sanctions.

FINDINGS OF FACT
- Background Facts

1. Judge Pendleton was appointed as a chstrlct court judge for
anesota s 10th Judicial District in September 1999 and re- elected in 2002,

2008, and 2014. His current six-year term will expire in 2021. (Tr. at 31-32;

" Minnesota Judicial Branch website.) dJudge Pendleton has been actively -

involved in judicial training and has received -many awards duriﬁg his
tenure, including the Outstanding Judge of.the Year Award in September

2012 from the Minnesota District Judges Association, (Tr. at 78-80.)

2. The 10th Judicial Distriet encompasses Anoka, Chjsago, Isanti, -

Kanabec, Pine, Sherburne, Washington, and Wright Counties. Originally.

chambered in Sherburne County, Judge Pendleton has been chambered at

the Anoka County District Court since 2009. (Tr. at 31-33.)

3, Judge Pendleton was at all relevant times aware-of his obligation

under the Minnesota Constitution to reside in the 10th Judicial District. (Tr.

at 65.)
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4, Judge Pendleton considers himself to have been a resident of the
IOtH Judicial District continuously since 1995. He has voted in Anoka
Couﬁty for the_past 20 years. He banks, goes to the. doctor and dentist, has
his prescriptions filled, has a safety deposit box, and haé his car repaired in
_Anéka County. Despite two significant periods of time during which he did
not maintain a residence in the &istrict, Judge Pendleton testified before this
panel that he never intended to abandon his residence in the 10th Judicial
District. (Tr. at 1.18'20.)

5. From 1986 until February 2005, Judge Pendleton resided in the
City of Ramsey in Anoka County With his ﬁrs’; WifP;, Sarah and their three
sons. In February 2005, Judge Pendleton moved out of the family home and
stayed at a hotel in Ramsey for three or four months bqfore making
arrangements to purchase a townhome, also in Ramsey. Judge Pendleton
lived in the Rdmsey townhome from May 2005 until Ma& 2007. Judge
Pendleton’s divorce from his fi_fst wife commenced in April 2006 and was
finalized in April 2007. In May 2007, Judge Pendleton moved to a home that
he had purchased in the Ci%;y of Albertville in Wright County. (Tr. at 33-_37 )

6. While his divorce proceedings were pending, Judge Pendleton
rekindled a rel-ationéhip with an old friend, Kimberly, who became his second
wife in September 2007. Judge Pendleton’s second wife does not wish to live

in the 10th Judicial District, and has resided at all relevant times in
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Hennepin County, Which- is in the 4th Judicial District; (Tr. at 37-38; Ex. 27
at 40-41.)

7. Judge Pendleton was acquainted with David S. Paull, who was
v.the exeeutive secretary for the board of judicial conduct at the time that
Judge Pendleton was appointed to the bench and up un’eil January 3, 2014.
Judge Pendleton made numerous inquiries to Paull regarding ethical issues.
In Augustb 2005, Judge Pendleton contacted Paull, advised of his pending
divorce and his intent to marry or live with his second wife, who then lived in
Minnetonka, and sought ad\.rice on handling .his residence obligations, Paull
informed Judge Pendleton that other judgés in similar circumstances had
always maintained a residence in their county of eiection, effered to put
Judge Pendleton in touch with these judges, but declined to offer legal advice.
(Tr. at 53-59, 66, Exs. 16, 7.) |

8. In Februarf 2008, Judge Pendleton IWas evicted ‘from his
Albeftville home following foreclosure proceedings. From AFebrua.ry 2008 -
until September 2008, Judge Pendleton stayed with his second wife at her
home in the City of Hopkins in Hennepin County, outside the 10th Judicial
District. Judge Pendleton testified that he “was temporarily staying [in
Hopkins] for six or seven months while I tried to resolve what I censidered to

be an extreme financial emergency I was going through.” (T, at 87, 41.)
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9. Dge to his financial circumstances following the foreclosure and
+ eviction, Judge Pendleton asked his second wife for financial assistance to
secure a new residence within the 10th Judicial District. Judge Pendletoﬁ
testified that his wife did not want to “throw [her mloney] away for rent” and
t.hat they Weré looking for a property that would a good investment. Judge
Pendleton did not seek temporary housiﬁg within the 10th Judicial District
dlfring thé gix to seven-months that he stayed in Hopkins, and testified that
he could not afford to do so. (Tr. at 42-45.) |

10. In September 2008, Judge Pendleton moved into a home that he
- and his wife had purchased in the C"ity of Blaine in Anoka County. (Tr. at
41.) |

11, In November 2010, Judge Pendleton again -contacted Paull. At
that time, judicial-discipline proceedings were pending against Hennepin
County District Court Judge Patricia Kerr Karasov based on allegations that
|  shie had failed to reside within her judicial district. Paull's notes reflect that
J\icige Pendleton had discussed with Paull many times that he stayed with
his wife in Minnetonka on weekends but owned a-townhouse in Blaine where
he stayed during the week, and that Paull explained that this was different

from the Karasov case because Judge Karasov had rented out her Hennepin

County residence. (Tr. at 81-82; Ex. 7.)
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12. At the end of November 2010, Judge Pendleton sent an email to
his fellow judges in the 10th Judicial ]jistrict, the district administrator and
the Anoka County court adminigtrator to address what he characterized as “a
persistent rumor- that I do not reside in the distric. > Judge Pendleton
disclosed in the email that he and his wife maintained sepérate residences,
and asserte;d that, according to Paull, he was “in full compliance with all
residency requi?ements.” (Tr. at 82-83; Ex. 8.)

13. In April or. May 2012, Judge Pendleton moved into a townhome
that he had purchased in the City of Anoka in Anoka C(_)unty. (Ty. at 45-46.)

14. In 2013, Judge Pendleton decided to sell the Anoka -townhome,
primarily for financial reasons. The townhome was listed in early October
2013 and sold quickly. Judge Pendleton and the buyer signed a purchase
agreement on chober 30,2018, and closed on November 27 , 2013, (Ty. at 46
49.) |

15. Beginning on the November 27, 2013, closing date, and until he
moved into an apartment on August 1, 2014, Judge Pendieton did not have a
place to live in the 10th Judicial District. He stayed with his wife at her
residence in the City of Minnetonka in Hennepin County, outside the lbth

Judicial District, from November 27, 2013, until July 31, 2014. (Tr. at 95, Ex.

20.)
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16. Judge Pendleton went on a scheduled vacation trip from.
‘Decem‘ber 20, 2013 throg'gh January 6, 201_4, and fell ill after initially
returnihg to work on January 7, 2014. He ultimately returned to work on
Monday, January 13, 2014. (Tr. at 91-92.)

17. There is conflicting evidence in the record regarding Judge
Pendleton’s attempts to locate a new residence within the 10th Judicial
Distriet between November 27, 2013, and DécemBeir- 20, 2013. In testimony
given during the board’s investigation on August 15, 2014, Judge Pendleton -
testified that he had not 1001{(3"(1 for an apartment in November or December
2013, because he “just didn’t get around to it” (Tr. at 51-62; Ex, 27) Ina
September 11, 2014, letter to the board’s secretary and in testimony before
this panel, Judge Pendleton asserted that he héd begun to look for an
apartment ciuring that time period, asserting that he looked into a minimum
of 12 apartment complexes and viewed apartrﬁents at three complexes. (Tr.
at 47-48, 57:59; Ex. 80.) The panel accepts Judge Pendleton’s explanatic;n '
“that he was mistaken regarding the dates during the meeting with the board,
and thus cr_edits Judge Pendleton’s unvarnished testimony regarding the
efforts he made to locate a new residence between November 27, 2018, and
December 20, 2013,

18, On Wednesday, January 15, 2014, Judge Pendleton was notified

that his middle son had been caught with drugs and drug paraphernalia at
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school. Judge Pendleton suspended his apartment search to focus on getting
his son treatment. (Tr. at 63.)

19. Judge Péﬁfileton and his first wife discussed moving the son to a
different school in the City of Andover, which would have required one of
them to relocate to the attendance area for that school. Ju&gé Pendleton
continued to defer his apartment search pending a decision on whether his
son Would transfer schools. (Tr. at 63-64; Ex. 30.) |

20. Judge Pendleton made no attempts to find housmg in the 10th
Judicial District from mid-January through May 2014. (Tr. at 63.)

91. Judge Pendleton admits he made a “cboice” not to search for new
housing in the ich Judicial District. He concedes that it would have been
an option for him to secure housing in the Andover attendance aréa iﬁ case
they decided to transfer his son (while his first wife maintained her e}fistingA
residence), but testified that he d1d not think that was a good option because
he would be mconvemently located if ‘they deCIded not to have his son
transfer schools. He did not look into any. short-term housing options. (Tr. at
63-65.)

92. Judge Pendleton also admits that he and his first wife did not
have a deadline for making a decision whether to transfer their son fo a
different school, although he eﬁ;pected that the decision would be made

around the end of the school year. (Tr. at 127-32.)
8
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~23. On June 2, 2014, Judge Pendleton learned about a domestic
. incident involving his youngest son and one of his second wife’s daughters.
Following thié incident, Judge Pendléton’s relationship with his first wife was
strained, and it was clear to him that they would not be moving. the middle
son to anofher school. (Tr. at 67'69.) |

24. Immediately after the incident between Judge Pendleton’s son
and his second wife’s daughter, Judge Pendleton renewed hishsearch- for
housing in the 10th Judicial District. On June 6, 2014, he talked to the
manager of an apartment building the City of Ramsey and decided to rent a
unit that would bé available August 1, 2014. He viewed the apartment on
July 5; put down a deposit on July 7; and signed a lease and moved into the
apartment on August 1. Judge Pendleton continued to rent the Ramsey
apartment through the time of the hearing before this panel. (Tr. at 31, 98-
101.)

25. Judge Pendleton kept very private the fact that he did not have a~
home in the 10th Judicial District between November 27, 2013, and August 1,
2014. Despite his numei‘oﬁs previous discussions with Paull regarding
othical issues, he did not | discuss his living situation with Paull (or the
successor lexecutive secretary of the iooard)' Between November 2013 and
August 2014, He shared with some of his fellow judges that his son was

having drug problems, but he did not tell any of the judges that he was

9
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staying in Minnetonka with his second wife. Judgé Pendleton testified that
the only people at the courthouse who knew about his living arrangements
were his court reporter, his law qlerk, and the guai'dian ad litem (GAL)
manager for the 10th Judicial District. The GAL manager testified that he
was aware that Judge Pendleton was dealing with his son’s drug problems
during the first half of 2014, but denied knowing that Judge Pendleton was
living in Minnetonka during that time. (Tr. at 66-67.) |
26. -The 10th Judicial Digtrict maintains a confidential directory of
addresses and telephone numbers of judges, and sends emails 3-4 times a
year requesting updated information for the list. (Tr. at 169.) |
97. - Judge Pendlet;on promptly notified the Michael Moriarty, the
10th Judicial District administrator, of his new address after he moved into.
| thé Anoka townhome in 2012. (Ex. 33.) |
28. Judge Pendleton did not notify Moriarty of a change to his
address during the time that he was living in Minnetonka between November
2013 and August 2014, despite receiving requests for updated information on
December 31, 2018, March 81, 2014 and July 14, 2014. During that time, the
directory,:which was distx;ibuted to Judge Pendleton as an attachment to the
email reéuesting updated‘information, contiﬁued to list the Anoka townhome

as Judge Pendleton’s address. (Exs. 40-42.)

10
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+29. On August ;7, 2014, Judge Pendleton sent an email to Moriarty
notifying him of his ﬁew address in Ramsey. On October 1, 2014, Judge
Pendleton received the q—uarterly email attaching the directory and
fequesting updates; he immediately responded to report that his address had
not been updated. (Exs. 44, 4_:5.)

30. " On May 22, 2014, d‘uriﬁg the time that he was staying vs}ith his
second Wife in Minnetonka, Judge Pendlefon filled out an affidavit of
candidacy indicating his intent to run for reelection to his judicial office in
November 2014. (Ex. 13.) The affidavit includes spaces for a candidate to fill

in his or her address, but also indicates that “[alll address and- contact
information is optional for federal, judicial, county attorney, and county
sheriff offiée candidates.” Judge Pendleton wrote in the address of the Anoka .
townhome, which he had no1:; lived in since November 2013. (Ex. 18, Tr. at
73) |

31. Judge Pendleton testified that filling out the affidavit was “a
spontaneous, split decision,” that he “saw théx:e was a space for an Anoka
County address,” knew that he didn’t have a current Anoka County address,
and put down his last known Anoka County address. He fufther testified: “I

was not thinking of my wife’s home as my home or my address or my

residence.” (Tr. at 73.)

11
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32. Judge Pendleton admits that using the out-of-date address on the
affidavit of candidacy was “not an accurate statement,” Was' an “grror of
judgmenf,” and “created an appearance of impropriety.” (Tr. at 74.) But he
denies any “intent to deceive the electorate.” (Id) lAlthough Judge Pendleton
testified that he was “filling in a short-term gap” between Anoka County )
addresses (id), there is no eyidence that Judge Peﬁdleton made any attempt

to correct the inaccurate affidavit of candidacy after moving into the Ramsey

apartment on August 1, 2014.

Board Investigation Fabtsl

33, By letter dated July 15, 2014, the board’s current executive
secretary, Thomas C. Vasaly, notified Judge Pendleton that it was
investigating information that he may have been living at his second wife’s
Minnetonka address for significant periods of time over the last several years
"and reql;lesting certain inférmation in response. Judge Pendleton received

the letter on July 21, 2014, and submitted a response by letter dated July 24,

2014. (Exs. 20, 21.)

1 Judge Pendleton asserts that the board’s procedure violated his
procedural due-process rights. Consistent with the panel's approach in
Karasov, this panel allowed Judge Pendleton to develop a record regarding
these alleged violations and includes findings regarding the procedure. The
panel, however, reaches no conclusions regarding the merits of the due-
process allegations.

12

ADDENDUM 12




34. By letter dated July 31, 2014 from Vasaly, the board reqﬁested
Judge Pendleton to appear before it on August 15, 2014. In that letter,

Vasaly advised that the meeting with the board would probably last less than

an hour. (Ex. 22.)

35. On August 14, 2014, Vasaly sent Judge Pendleton an email
advising him that his estimaté that the meeting would last less than an hour
“might be an underestimate.” (Tr. at 105-06; Ex. 26.) Before the meeting,

Judge Pendleton called Vasaly to ask what the topics were going to be at the

meeting; Vasaly told him that the meeting would be limited to the residency

issue. Although Vasaly had the affida\_rit ‘of candidécy in his possession at
that time, he understood it to 1;e relevant to-the residency issue that had been
disclosed to Judge Pendleton and did not separately disclose it as an issue to
be addressed at the meeting. (Ty. at 105, 210-212.)

36. During the August 14 meeting, Vasaly produced and quesﬁioned
Judge Pendleton regarding the affidavit of candidacy. (Tr. at 106; Ex. 27 at
35-40.) | |

37. Also during the meeting, Vasaly asked Judge Pendieton when he
started a relaﬁonship with his second Wife. Judge Pendleton responded: -

“Well, I've known her since we were teenagers. So I guess I'm not sure what

you're -asking.” Vasaly then asked, “When did you begin an intimate

13
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relationship with your wife?” Judge Pendleton answered that is was likely in
the summer of 2008. (Tr. at 109-110; Ex. 27 at 29.)

38. On Septefnber 26, 2014, Vasaly sent a letter by email to Judge
Pendleton indicating that the board had determined to issue a formal
coinplaint and inquiring whether Judge Pendleton would like to meet with
the board to submit additional information, particularly in relation to the
severity of the alleged miscon&uct in relation to the Karasov matter. (Ex.
123.) Judge Pendleton replied by erﬁaﬂ the same day indicating that he did
" wish to meet with the board, and Vasaly replied within hours that a meeting
before October 10 was preferable (Bxs. 128, 124.)

39. On . October 2, 2014, Vasaly sent another email to Judge
Peﬁdieton, reminding him that the board would like to schedule a meeting

before October 10 if Judge Pendleton still wished to meet. By this time,

Judge Pendleton had rétained counsel, who requested a copy- of the file in .

advance of any additional meeting. Vasaly provided the file, but neither
Judge Pendleton nor his' counsel further communicated with Vasaly
regarding the proposed addition;ell meeting. (Tr. at 117, 1;‘37 , 218-19; Ex. 124.)

40. On October 6, 2014, Vasaly sent Judge Pendleton an email
. advising him that the formal complaint would be served shortly and
inquiring whether he would waive | personal service. Judge Pendleton

understood this communication as a retraction of the offer to have an

14
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additional meeting. Vasaly testified that .“[t]here was never any suggestion
that we would hold up filing the formal complaint until we heard from him”
and thai_; the purpose of the additional meeting was to discuss the severity of
the alleged misconduct and a;pﬁropriate sanction. (Tr. at 139-40, 219; Ex.

125.)

41. No additional meeting took place between Judge Pendleton and

the board. (Tr. at 118.) |

Findings on Ultimate Issues

42. The boaxjd has ptroven, by clear and convinging e%ddence, that
Judge Pendleton was not a resident of his judicial district dur'ing the time
period of January 15, 2014, through June 2, 2014. Beginning November 27,
2018; Judge Pendleton did not hz;xve a place to live in the 10th Judicial
District. Although he initially made efforts to retain new housing, Judge
Pendleton suspended his housing search comi)létéiy between Januai'y 15,
2014, and June 2, 2014. Judge Pendleton asserts that he intended to remain
a resident of the 10th J udicial ’District during this time, but has presented no
 evidence co_rroborat_;ing that intent. Rather, the evidence supporté the
inference that he intended to abandon his residency within the district while
- addressing his familiai issues. Judge Pendleton voluntarily decided to live
with his second wife in Minnetonka for an indefinite period of ti_me until he
and hFiS first wife figured out where his son would go to school. dJudge
| | 15_
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Pendleton’s failure to disclése his living situation during this time period— .
particularly in light of his previouls disclosures' to both his colleagues and to
Paull—belies Judge Pendleton’s asserﬁon that he intended to remain a
resident of the 10th Judicia} Disti'ict. The fact that Judge Pendleton
subsequently renewed his intent to reside in the district does not persuade
the panel ;chat he remained a resident of the district’ tilroughout. The panei
finds that Judge Pendlefon ihtentionaﬁy disregarded his constituﬁbnal
obligation to remain a resident of his judicial district during his continuance
in office, |

43. The board has not proven, by clear and convincing evidence, that
Judge Pendleton failed to reside within his judicial district between
November 27, 2014 and January 14, 2014 or between June 8, 2014 and Jul)}
31, 2014. — During these periods, the evidence reflects that Judge Pendleton
was actively pursuing replacement housing in the 10th J udicial District.

44, The board has proven, by clear and convincing evidence, that
Judge Pendleton knowingly made a false statement in the May 22, 2014
affidavit of ’candidécy. Judge Pendleton concedes that he had not lived at tﬁe
address he provided on the affidavit for more than six months. The panel
finds Judge Pendleton’s tes’cximony that he lacked any intent to deceive

_incredible when viewed in the context of the whole record.
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-CONCLUSIONS

1. By failing to reside within his judicial district from January 15,

12014, through June 2, 2014, Judge Pendleton violated Article VI, Section 4 of

the Minnesota Constitution and Minn, Code Jud. Conduct Rules 1.1, 1.2, and

2.1,

. 2. By knowingly making a false statement in the May 22, 2014
affidavit of candidacy, Judge Pendleton violated Minn. Code Jud. Conduct
Rules 1.1, 1.2, and 4.1(AX9). i
| RECCOMENDATIONS
Based on ali of the foregoing, and pursuant to RBJS .11(b), the panel

respectfully recommends:

1. That Judge Pendleton be censured Vfor his violations- of the

Minnesota Constitution and the-Code of Judicial Conduct.

2. That Judge Pendleton be suspended without pay from his

position as judge of district court for a period of at least 6 months.?

2 The panel is divided on the appropriate suspension, with proposals
ranging from 6 to 16 months. :
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3. That the court impose additional sanctions, including but not
limited to.conditions on the performance of judicial duties and/or civil

penalties, that it deems appropriate.® '

BY THE PANEL:

Honorable Edward Toussaint

/OMJMM

('blanne A, Ward _

Dated: Z\_f@q A3, 2015.

Patrick Sexton

3 The panel is divided on the propriety of additional sanctions, and thus

. makes only a general recommendation in this regard.
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MEMORANDUM

Date:  08/04/05
To:  File—Telecom05 - Judge

From: David S. Paull - Executive Secretary

‘RE:  Judge Alan Pendleton

Judge Pendleton calls with a question relating to his present situation. He is unfortunately
experiencing a divorce right now. His soon to be ex-wife is in the home and he has bought a
home in Ramsey. He has reunited with a high school friend and they will probably marry or
live together when the divorce is granted. She lives in Minnetonka. He knows that he must
maintain a residence in Sherburne County. He wants advice as to how this should be handled.

First, I reminded him that residence was essentially a legal issue. The Board would not get
involved in a charge that the residency law had been violated unless it was first established
elsewhere, as the Board is not an initial fact-finding agency for violations of law. I suggested
that I have known judges with a similar problem and that they have always maintained a
residence, either owned or rented, in the county of election. However, I emphasized that 1
although I would be happy to put him in touch with these judges, I could not advise him on

this aspect of the law.

M Confidential
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MEMORANDUM

Date:  11/22/10
To:  File—Telecoml10 - Judge
From: David S. Paull - Executive Secretary

RE:  Judge Pendleton

Judge Pendleton called for a clarification on the Karasov case. Ashe has mentioned often, his wife
has a house in Minnetonka and he stays out there on weekends. They also owna townhouse in Blaine
where he stays during the week. Iexplained that this was different from the Karasov case, where she

had rented her house out.
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From: Pendieton, Alan (Judge)
Sent: Tuesday, November 30, 2010 11:19 AM

To: 10th Anoka Judges .
Cc: Moriarily, Michael (District Administrator); Mooty Jane {Anoka Court Administrator)

Subject: Judge Pendieton’s Residence Rumor

Dear Colleagues, First let me apologize for bothEring you with a personal matter. | am
by nature a very private person and am genérally loath to discuss personal matters
- especiaily under circumstances not of my choosing. '

Over the past two years, since transferring back to Anoka County, there has been a
persistent rumor that | do not reside in the district and therefore am in violation of -

the judicial residency requirement for sitting judges. For two years Vhaveignored ..o

those rumors but it was recently brought to my attention that public statements have
been made that1 do not reside in the District. 1 also learned that other statements
have been made concerning my travel route after | leave the courthouse and the city

of Anoka.

In the hope of ending the perpetuation of this rumor, | make the following
- disclosures:

1. My spouse lives in Minnetonka with her two daughters;
2. 1own a three bedroom townhome in the City of Blaine;

3, Itravel back and forth to both locations
4. This is not the optimal situation for a married couple but It is necessary under

the circumstances and we have made it work

5. Over the past two years | have provided tull disclosure to the Minnesota Board

of Judicial Standards.
6. According to the Board’s executive director, Mr. David Paull and my families

corporate tax attorney, | am in full compliance with all residency requirements.

Earlier this morning, | spoke with Mr. Paull about these rumors and provided him a
copy of this email.

| apologize to the enlire Anoka County Bench for this distraction.

Hon, Alan F, Pendleton

Tenth Judicial District Court Judge
Anoka County Courthouse

325 East Main Street

Anoka, MN 55303
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